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stituted in 1881 against defendant on the bond including the judg- 
ment erroneously rendered for plaintiff in the action and sundry 
executions issued on the judgment which had been sent to various 
counties of the state in the effort to reach defendant's property was 
admissible to rebut the presumption of payment arising from lapse 
of time, though defendant was not legally served with process in the 
action. 

5. Appeal — Harmless Error — Exclusion of Evidence. — The error in 
excluding the record of an action and judgment therein was not 
cured by the admission of testimony showing that an execution had 
been levied on property belonging to defendant, for plaintiff had 
the right to submit the entire record. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, §§ 4200-4208.] 

6. Evidence — Reputation. — Evidence that a nonresident of the state 
paid his hotel and drug bills and other incidental expenses during 
his periodical visits to the state was incompetent to establish general 
reputation for financial standing and promptness in paying debts. 



WINDER v. NOCK et al. 
Jan. 18, 1906. 
[52 S. E. 561.] 

1. Trusts — Care Required of Trustee. — The care required of a trus- 
tee in an express trust is that required of an ordinarily prudent busi- 
ness man. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, 
§ 233.] 

2. Same — Creation of Trust. — Where a contract between plaintiff 
and defendant provided that plaintiff should have an equal share in 
the rents and profits of certain land, and that defendant should sell 
the property for the best price possible, the proceeds to be divided, 
defendants' position as to plaintiff was that of a trustee. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, 
§§ 25, 34-36.] 

3. Same — Diligence of Trustee — Evidence. — In a suit by a cestui 
que trust against the trustee, evidence considered, and held to show 
that the price for which the trustee sold certain land was adequate. 



AMERICAN TOBACCO CO. v. POLISCO. 

Jan. 18, 1906. 

[52 S. E. 563.] 

1. Municipal Corporations — Use of Streets— Negligence— Question 

for Jury. — In an action for injuries to a child run over by a vehicle 
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driven by defendant's servant, the question as to the driver's negli- 
gence held one for the jury. 

2. Trial — Erroneous Instruction — Cure. — In an action for injuries 
to a child run over by a vehicle driven by defendant's servant, the 
court instructed that, if the driver at the time of the accident was 
looking where some persons were using a punching bag and did not 
see the child, plaintiff was entitled to recover. Other instructions 
told the jury in effect not that the failure to look was carelessness, 
but that if the driver negligently failed to look, and negligently and 
carelessly drove on, and that he could by the exercise of reasonable 
care have seen the child and could have avoided the accident, they 
should find for plaintiff. Held, that the error in the first instruc- 
tion, in taking from the jury the consideration of circumstances other 
than the driver's conduct in looking at the bag, was not cured by the 
other instructions. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trial, §§ 
564, 705, 718.] 

3. Appeal — Harmless Error — Inconsistent Instructions. — Where two 
instructions are inconsistent and contradictory, the verdict will be 
set aside, unless it clearly appears that taking the instructions as a 
whole the defect could not have misled the jury. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trial, §§ 
564, 705, 718.] 

4. Same — Presumption as to Effect of Error. — A misdirection or 
mistake of the court appearing in the record is to be presumed to 
have affected the jury, and the judgment will be reversed unless it 
plainly appears that the error could not have affected their verdict. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, § 4043.] 

5. Municipal Corporations — Use of Streets — Contributory Negli- 
gence — Children. — A child a little over five years of age cannot be 
held guilty of contributory negligence in running across a street and 
into a wagon. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Negligence, 
§ 124.] 

6. Same — Care as to Children. — Where the driver of a vehicle by 
the exercise of reasonable care could have seen a child who ran 
across a street and ran into the wagon, and thus avoided injury to 
her, but failed to do so, he was guilty of negligence. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal 
Corporations, § 1515; vol. 25, Cent. Dig. Highways, § 459.] 

7. Same — Trial — Issues. — Where, in an action for injuries to a 
child owing to the alleged negligence of the driver of defendant's 
vehicle, the declaration charged that the driver was looking to one 
side of the street, and that while so doing the child attempted to 
run across the street, and, not being observed by the driver, was 
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struck and run over by the wagon, the allegations were sufficient to 
warrant a recovery on a showing that the child ran across the street 
and ran into the wagon. 



NORFOLK & W. RY. CO. v. GEE. 
Jan. 18, 1906. 
[52 S. E. 572.] 

1. Torts — Nature of Liability. — Where an act is lawful in itself, 
injury resulting therefrom is not actionable, unless the act is done 
at a time, or in a manner, or under circumstances indicative of a want 
of proper regard for the rights of others. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Torts, §§ 
1-5.] 

2. Railroads — Operation — Frightening Animals — Actions for In- 
juries — Pleading. — A declaration against a railroad for injuries caused 
by plaintiff's horse taking fright at a hand car standing near a cross- 
ing is demurrable, where it fails to show that the hand car was by 
its nature an object calculated to frighten horses of ordinary gentle- 
ness. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Negligence, 
§ 182.] 

3. Same — Improper Crossings — Actions for Injuries — Pleading — 
Proximate Cause. — A declaration against a railroad for personal in- 
juries sustained at a crossing, alleging as negligence defendant's 
failure to keep its right of way at the crossing sufficiently smooth 
and level to admit of safe and speedy travel over the crossing, as 
required by Va. Code 1904, p. 669, § 1294d, cl. 39, is demurrable, 
where it fails to state the nature of the defects complained of, or 
facts showing that the condition of the crossing was the proximate 
cause of the injuries sustained, which, it was alleged, resulted from 
plaintiff's horse taking fright near the crossing and plaintiff's inability 
to control the horse, owing to the defective crossing. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, 
§§ 1108, 1109.] 



PENDLETON'S ADM'R v. RICHMOND, F. & P. R. Co. 
Jan. 18, 1906. 
[52 S. E. 574.] 

1. Trial — Demurrer to Evidence. — Evidence, on demurrer thereto, 
must be taken as true. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 355.] 

2. Carriers — Duty of Passenger — Ordinary Care. — The fact that one 
waiting at a railroad station is to be regarded as a passenger, and 
entitled to that high degree of care for his protection due from a com- 



